

Town of Washington Board of Appeals
Public Hearing
May 22, 2014
7PM

In attendance:  Board -   Bob Temple, CEO, Norman Casas, Chairman, Henry Chapman, Vice Chairman/Secretary, Dorothy Sainio, James Kearney, Lowell Freiman, Thomas Potter, alternate and Attorney, Peter Drum.  
Public – Jamie Carle, Ted Johnston, Wesley Daniel, Henry Sainio, Jim Bowers, Carol Slone, and Robert Marks

The meeting was called to order at 7:20pm.

A quorum was established by each board member introducing themselves.  

All in attendance read handouts from Jim Bowers and Robert Marks.  The handouts were their thoughts on the matter to be discussed.

The meeting was called to order ty Norman Casas at 7:30pm.  There was discussion about Norman running the meeting because he waived his right to vote and picked an alternate at the last meeting.  Attorney, Peter Drummond and Norman Casas conferenced.  Norman returned to the meeting and stepped down to sit with the public.

Dorothy Sainio made a motion to appoint Lowell Freiman temporary chairman for this meeting.  Henry Chapman seconded the motion.  All were in favor.

James Kearney made a motion to open the public meeting to hear the request of variance.  Henry Chapman seconded the motion.  All were in favor.  Bob Temple read the Public Notice:  The applicant (J.C. Stone) is seeking a variance from the Performance Standards contained in the Town of Washington Mining Ordinance Article IV,  Section 2, F, 2 grown water impact.  The applicant is seeking a variance of the requirement “extraction shall not be any closer than 5 feet above the maximum seasonal high water level”  The property owner is Burton Ludwig, Jr.; the property is located off the Old Union Road, Tax map 4 Lot 18.
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Ted Johnston, Resource Policy Group, on behalf of J. C. Stone, Inc. stated he submitted paper work back in August 2013.  Because of scheduling issues they were asked to wait.  They appeared before the board in April.  The court was in favor of the applicant as they were grandfathered in, they had a right to excavate rock as well as into the ground to get block rock.  At the time the ordinances were very vague and there wasn’t much to the application which was accepted over two years ago.  There weren’t any restrictions other than there was a piece of property get rock off it and fine.  Things have changed a lot since then.  As you have heard from Mr. Temple,  they went to the Planning Board and were directed to meet with the Board of Appeals that this was a variance of dimension standards set forth in the Washington Mining Ordinance Article VI, Section 2, F “extraction shall not be any closer than 5 feet above the maximum seasonal high water level”, that is a dimensional set back.  J.C. Stone is seeking to excavate in ground water closer than 5 feet as stated above.  They received  a variance from the Department of Environmental Management which was granted on June 26.  A copy of that was sent to Mr. Temple as well.   The need for the variance is due to unique circumstances of the property and  not general conditions of the neighborhood.  The rock formation, on this property, is very distinctive characteristics and not able to be found elsewhere even on the same parcel, it varies significantly.  They need large, narrow beds of solid, non-fractured rock.  They use a wire saw and cut in blocks 8x5x5.   In reference to 6.3.2 The granting of the variance will not produce an undesirable change in the character of the neighborhood and will not unreasonably detrimentally affect the use or market value of abutting properties.  Although this operation has evolved over the years, (the first permit was granted in 1993) it has been mined for flat and block rock.  It will not produce an undesirable change in the character of the neighborhood and will not unreasonably detrimentally affect the use or market value of abutting properties.  Since 1993 they have mined for flat and block rock and mining would continue, as is, using machines and labor, no blasting or chemicals are used.  In reference to 6.3.3 The practical difficulty is not the result of action taken by the petitioner or a prior owner.  The rock is only where nature put it.  Jamie has looked for rock elsewhere.  Just down the road, at a recent quarry that sold, the rock is too fractured.  It’s more suitable for pavement and cement.  This rock is critical of their sales and very sought after.  Without this rock the company would be in big trouble financially.  They wouldn’t survive without this rock.  In reference to 6.3.4 No other feasible alternative is available to the petitioner.  They have looked and the rock is not the same even in this ledge all the way to Belfast.  Excavating this rock below the water table is more expensive.  It requires extensive water monitoring. The water quantity is tested nine times a year ($400. each test) and the water quality tested four times a year ($200. each test).  These tests are performed at each well.  In reference to 6.3.5 The granting of the variance will not unreasonably adversely affect the natural environment.  The Department of Conservation, the Department of Fishery and Wildlife  and other planning agencies within the state reviewed the variance and they found that it would not have any unreasonable adversely affect  to the natural environment.  In reference to 6.3.6 The property is not located in whole or in part within the Washington Shoreland  Zone.   Bob Temple examines the property yearly.  The parcel is over 100 acres, the mining rights are on 28 acres, and they have been mining on just over 2 acres.  The rock is transported to the processing facility on Route 17 in Jefferson

Carol Slone - The permit was issued before the Mining Ordinance came into effect.  They are complying with the Mining Ordinance but are exempt because they are grandfathered.  Carol’s understanding of the Mining Ordinance was that if somebody has a permit from before the Mining Ordinance went into effect and want to apply for a variance they actually have to apply for a new permit.  A copy of the Conditional Use Permit and Site Review for Rock Excavation signed by George VanDeventer was passed out (submitted in 2010).  Bob Temple made copies for all present.

Robert Marks stated he didn’t think the Board of Appeals had the authority to grant this variance. He doesn’t think that it’s a type of variance that is authorized.  A dimensional variance can be given for setbacks, sidelines, perhaps acreage but there is nothing that says you can give a variance to allow an applicant to completely avoid a whole performance standard.  It states that you can grant a variance for from dimensional standards of lot area, lot coverage, frontage, and setback requirements only.  Ground water protection is a completely different section, found in section 4F of the Mining Ordinance is a separate standard with a whole myriad of criteria which the planning board is required to determine for applications that are going to stay above the ground water let alone going into the ground water which is prohibited in the ordinance.  The purpose of the Mining Ordinance can be found in Article 1 Section 1.1 The purpose of the Ordinance is preserving and protecting the quality and quantity of ground water.  Article 3 Section 2 If the Mining Ordinance is in conflict of any other Town ordinances the stricter one applies.  I would submit that the Ordinance is much stricter on this because it establishes criteria for an application that is going to stay above the ground water.  It doesn’t allow it to go into the ground water.  Mining Ordinance Article 4 Section 8   If expanding the use you need a permit which is clear that this is an expansion of the original permit and a new one should be acquired.  This is clearly expansion of use going into the ground water.  It was not a use contemplated in the original permit and it was not a use that generally would be permitted for any permit.  If this Board ultimately decided to grant this variance that at the end of the Mining Ordinance Article 8 Section 4  would require the applicant to return to the Planning Board to get approval for this additional use that it would now have.  For these reasons I do not think this Board can make a decision to change parts of the variance especially when people in the area are consenting.  I don’t think you have that authority.  I’m not speaking because I have any problem with Jamie’s pit, I don’t have a problem with the pit but I think that by doing this you would be setting a precedent that would be bad for the town and ultimately bad for the ground water that the Ordinance is trying to protect.

Wesley Daniel feels the wetlands have already been affected.  Runoff from the quarry, into the brook, which could carry anything into the Medomak River, is affected by the silt from the quarry.  In 2009, the Selectmen sent a letter to Sonny Ludwig, owner of the property, stating that the culvert on Old Union Road into his property was damaged and he needed to replace it.  Under normal circumstances the town would replace it under normal wear and tear.  It was damaged by vehicles going in and out.  The culvert has not been replaced yet.  If that’s a precedence of the way things are going to be dealt with in the future I feel it should not be granted either.  

James Bowers stated he does hear the activity but it’s not as loud as he had feared back in 1993.  There seems to be a totally different use than contemplated in 1993.  Sunny Ludwig sat in this room and said, “We’re going to pick up rocks.   We’re going to dig around a little bit and pick up rocks.”  In the permit it says we’re digging about six feet down.  It seems like we have a much bigger project here going after different rocks.  I think it’s a change of use and I think that means that there should be an application under the Mining Ordinance.  You have the rest of my thoughts.  

James Kearney, board member, asked James Bowers, member of the Planning Board, why was J.C. Stone told to come to the Board of Appeals?  James Bowers said they asked for a variance and said the Planning Board can’t do variances period.  James Kearney asked now you feel they shouldn’t have the variance but go back to the Planning Board?  James Kearney asked Ted Johnston what they were asking the Planning Board.  Ted Johnston stated that prior to submitting the application to the DEP, we didn’t want to spend a lot of money, which is a very expensive process to undertake a two year hydrogeological study.  They went to the Planning Board first to ask if they needed any additional permits and they said no.  They were re-writing the Ordinance at that time and that would be an issue for the Board of Appeals.    James Kearney asked what would be an issue for the Board of Appeals?  Ted Johnston stated going into ground water.  They have been trying to do what they have been told with the guidance they got.  There is also a court decision that came after 1993 that said the activities that were taken were in fact legal and could continue.  So, going back to the 1993 permit is not applicable here.  So that’s what we were told to do.  
James Kearney asked James Bower what the response of the Planning Board was when J.C. Stone went to them?  James Bower didn’t have the minutes with him either.  He didn’t remember taking a vote on that.  There was discussion saying they didn’t have an application in front of them so they couldn’t legally do anything with this.  There was discussion among the members of the Planning Board.   Several of them thought that it should come as application under the Mining Ordinance.  The Planning Board can’t make judgments of law.

There was discussion about the permit, court case, reclamation plan, and siltation (engineers said it was not from the quarry).  Bob Temple has checked out this situation three times.  Two years ago a DEP field representative and he took 25 pictures of the brook, on Skidmore Road, that had an odd color sediment.  There seemed to be no surface drainage from the pit.  They could not find out where the source of this sediment was coming from.  Bob Temple and the Selectmen did a photo analysis and sent the pictures to the Department of Environmental Protection asking them to look at it because we didn’t have the resources to figure it out.  It’s been 1 ½ years and there has been no response.  Jamie Carle stated that he let them go on his property without him to investigate the issue.  While there and taking pictures they didn’t find any silt leaving his property going into the stream.  It going down Thatcher’s property and Jamie Carle spent the money to do the study to try to find out where it was coming from.  They couldn’t go on someone’s property to fix a problem that was not theirs.  Attorney, Peter Drummond asked if it was stone dust in the brook.  Jamie Carle said it was silt not stone dust.  It is about 1 ½ miles from quarry to brook with massive wet land in between.

Proper deed is held by Mr. Ludwig to exclusive mining lease agreement with J.C. Stone.  Bob Temple has a copy of the deed filed May 16, 2001.

Henry Chapman made a motion to close the public hearing.  James Kearney seconded the motion.  All were in favor.

Lowell Freiman made a motion to open the Appeals Board Meeting Thomas Potter seconded the motion.  All were in favor.

Dorothy Sainio made a motion to postpone accepting the minutes until the next meeting.  Thomas Potter seconded the motion.  All were in favor.

Attorney, Peter Drummond requested to ask J.C. Stone a few questions.  In the initial fact discussion states the rock was moved using the excavator for up to a depth of six feet.   Was the history of this site, prior to this application, rock was being removed at the depth of approximately six feet and subsequent to this application rock was excavated at a deeper level through excavation which is stated in the permit.  Is that a correct?  Ted Johnston said the change of note was about 2001, is fair assessment. Attorney, Peter Drummond asked, when did the wire cutting of rock begin on the site?  Jamie Carle said before 1993.  Attorney, Peter Drummond stated that there was an allegation by someone who wrote a letters to the board that J.D. Stone is doing retail sales from the site.  Is that true?  Jamie Carle stated, everything they do is wholesale through contractors.  The rock is brought off site to Jefferson.  Attorney, Peter Drummond asked, with the stone you are selecting now, is it true that it starts at deeper level now or is it the process you are using?   Both surface level and much deeper.

The board generally agrees that they do not need a separate motion to hear the variance.  It is specific and may be voted on tonight.

Lowell Freiman read 6.3 Variance from Dimensional Standards.  The Washington Board of Appeals may grant a variance from dimensional standards of lot area, lot coverage, frontage and setback requirements, when strict application of the dimensional standards would cause a practical difficulty and when all of the following conditions exist:

Henry Chapman made a motion to approve 6.3.1.   The need for a variance is due to unique circumstances of the property and not to the general conditions of the neighborhood.  James Kearney seconded the motion.  There was some discussion.  Vote:  4 in favor; 1 opposed.

Henry Chapman made a motion to approve 6.3.2.  The granting of the variance will not produce an undesirable change in the character of the neighborhood and will not unreasonably detrimentally affect the use or market value of abutting properties.  James Kearney seconded the motion.  There was some discussion.  Vote:  All in favor.

Henry Chapman made a motion to approve 6.3.3.  The practical difficulty is not the result of action taken by the petitioner or a prior owner. James Kearney seconded the motion.  There was little discussion.  Vote:  All in favor.
 
Henry Chapman made a motion to approve 6.3.4.  No other feasible alternative is available to the petitioner. Thomas Potter seconded the motion.  There was some discussion.  Vote:  4 in favor; 1 opposed.

Henry Chapman made a motion to approve 6.3.5.  The granting of the variance will not unreasonably adversely affect the natural environment.  Thomas Potter seconded the motion.  There was some discussion.  Vote:  3 in favor; 2 opposed. 

Henry Chapman made a motion to approve 6.3.6.  The property is not located in whole or in part within the Washington Shoreland Zone.  There was little discussion.  Vote:  All in favor.

Henry Chapman made a motion to approve the variance requested by J.C. Stone.  Thomas Potter seconded the motion.   Vote:  3 in favor; 2 opposed.

Variance is granted.  Attorney,  Peter Drummond will write the motion.  Henry Chapman made a motion to allow acting chairman, Lowell Freiman to sign the variance when completed.  Thomas Potter seconded the motion.  Vote:  All in favor.

Meeting adjourned at 8:45pm.

Respectfully submitted,



Mary Anderson
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